
California 
Fair Political 
Practices Commission 

David Benjamin 
city Attorney 
city of Walnut Creek 
P.O. Box 8039 
Walnut Creek, CA 94596 

Dear Mr. Benjamin: 

July 18, 1986 

Re: Your Request for Advice on 
Behalf of Merle Hall 
Our File No. A-86-148 

This is in response to your follow-up questions to my 
response to your original advice request letter, our File No. 
A-86-148. Your follow-up advice request on behalf of City 
Councilmember Merle Hall is a composite of several letters, 
telephone conversations, and a June 11 meeting I had with you 
and Councilmember Hall. You seek formal written advice 
regarding Councilmember Hall's duties under the Political 
Reform Act . .!! 

QUESTION 

Where a decision will not affect a lease's terms, the time 
the lease has left to run, or the legally permissible use of 
the leased property, is an official holding a lease option 
required to disqualify himself from participating in making 
such a decision which may affect the fair market value of the 
subject property? 

CONCLUSION 

An official with a leasehold interest in real property does 
not have to disqualify himself from participating in making a 
decision that will not affect the lease's terms, the time the 
lease has to run, or the legally permissible use of the leased 
property by the lessee, even where the property value itself 
will be affected . 

.!! Government Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. 
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ANALYSIS 

Section 87100 provides that no public official at any level 
of state or local government shall make, participate in making, 
or in any way attempt to use his official position to influence 
a governmental decision in which he knows or has reason to know 
he has a financial interest. Due to economic interests arising 
from several properties that he owns, councilmember Hall has 
sought our advice. 

In November 1985 Walnut Creek voters passed Measure H, a 
traffic control initiative. Measure H contained a building 
moratorium for certain city areas, to limit traffic 
congestion. The maximum allowed development of buildings on 
any parcel in these areas was limited by Measure H to 10,000 
square feet. A problem concerning property aggregation arose: 
Can an owner or owners of adjacent parcels aggregate them such 
that the 10,000 square foot limitation is surpassed? In other 
words, can an owner or owners of four adjacent parcels, zoned 
commercial, aggregate the parcels and develop a 40,000 square 
foot building, instead of developing four 10,000 square foot 
buildings? To date this issue is unresolved, and a decision 
settling the matter is currently pending. 

councilmember Hall sought written advice from us, as he 
owns several adjacent parcels in downtown Walnut Creek. 
Because Councilmember Hall stated that these properties are 
developed to their "best and highest use" such that the fair 
market value for them would not be altered regardless of 
whether aggregation is permitted, we responded on May 15 (our 
File No. A-86-061) that Councilmember Hall could participate in 
the aggregation discussion. 

Subsequently, Councilmember Hall informed us by telephone 
that he has a leasehold interest in another parcel located at 
1630 Riviera, with an option to buy. The option price is 
$195,000. The land, due to Measure H restrictions, is 
currently valued at $125,000. If aggregation is allowed, the 
property value will rise to $150,000 and no higher, because 
some adjacent parcels are not developed to their "best and 
highest use" and aggregation with them could enhance all the 
lots' development potential. councilmember Hall contends that 
his option is essentially worthless, as no one would pay 
$195,000 for land worth $150,000 or less, thus no one would pay 
anything for his option. Consequently, although his option 
otherwise is an "interest in real property," it would not be 
worth $1,000 or more. Sections 82033 and 87103(b). Hence, 
under these unusual facts, the option does not form a basis for 
requiring disqualification, because it is not worth at least 
$1,000. 
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councilmember Hall also has a leasehold interest in the 
property. He pays $1,000 per month and sub-leases it for $500 
per month, leaving him with a $500 monthly loss. The 
Commission has consistently valued leasehold interests as the 
amount of rent owed during a 12-month period (see regulation 
2 Cal. Adm. Code section 18729{b) ,£I copy attached, and the 
Overstreet Opinion, 6 FPPC opinions 12 (No. 80-010, March 2, 
1981) copy attached). This would place the value of 
Councilmember Hall's leasehold interest at greater than $1,000 
under both Section 87103 and Regulation 18702(b) (2). However, 
the Commission, in Overstreet, differentiated between effects . 
on a person's leasehold interest and effects on property value. 

The commission distinguished effects on leasehold interests 
from property values in the Overstreet Opinion, supra, where it 
stated at p.5 that: 

We note, however, that decisions which will affect the 
fair market value of a piece of rental property will 
not necessarily affect the value of a leasehold 
interest in the property. The effects on a leasehold 
interest must take into account the terms of the 
lease, the time it has left to run, limits the lease 
might contain on the uses to which the property may be 
put by the lessee, etc. 

The staff has proposed some regulations on this subject as 
well, which are in accord with Overstreet. These regulations 
have not yet been considered by the Commission. Copies are 
enclosed for your benefit should you wish to comment on them. 

In sum, the Overstreet Opinion leads to a different 
materiality standard for leasehold interests than does 
Regulation 18702(b) (2). The proposed regulations are in 
accord with Overstreet and would not alter its result in 
this case. This standard differentiates between financial 
change on a person's leasehold interest and effect on the 
value of the underlying property. Since any change in 
property value will affect the landowner from whom 
Councilmember Hall rents, and not councilmember Hall's 
leasehold interest, he does not have to disqualify from the 

£I Regulations 2 Cal. Adm. Code Sections 18000, et ~, 
all references to regulations are to Title 2, Division 6 of the 
California Administrative Code. 
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aggregation decision, based upon his leasehold interest in the 
property at 1630 Riviera.lI ~ 

Should you have any questions regarding this letter I may 
be reached at (916) 322-5901. 

REL:MS:plh 
Enclosures 

ir:ri~.J,~ 
Robert E. ~~~7. 
Counsel 
Legal Division 

11 However, Councilmember Hall advises us that his 
sUb-tenant has a month-to-month lease, and can thus be removed 
with 30 days notice. If it is reasonably foreseeable that the 
change in value of the-Property to the owners, resulting from a 
decision to permit aggregation, would cause the owners to 
buy-out or otherwise release Councilmember Hall from his lease, 
disqualification would be required. 



California 
Fair Political 
Practices Commission 

David Benjamin 
Walnut Creek City Attorney 
P.O. Box 8039 
Walnut Creek, CA 94596 

Dear Mr. Benjamin: 

May 5, 1986 

Re: 86-148 

Your letter requesting advice under the Political Reform 
Act has been received on May 5, 1986 by the Fair Political 
Practices commission. If you have any questions about your 
advice request, you may contact me directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or unless more information is needed to answer your request, 
you should expect a response within 21 working days. 

REL:plh 
cc: Merle Hall 

Very truly yours, 

Robert E. Leidighc 

Counsel 
Legal Division 

428 J Street, Suite HOO • P,O. Box 807 • Sacramento C A 9';804·0807 • (916) 322-';660 



"SUnil.I.ri)', the c:Uy's dlal1er mablla~ a power 
to be &bI.red II)' the boal'd.at' superviIon and the mayor. It 
~ the ~t1ve powers at the board by givin& 
the mayor a Ilmited ftto power. 'Ibe Importance at the 
mayer's role to the ~tlve JrOCeU III also aPpa.rent from 
NJC:iiga LD at the dlal1er, which p:ovides that iII the event 
at lUI abMac:e at the mayor for wb.lch be or &be or the board 
baa falIed to dslpate anactlDc mayor, DO ordinaJlce Ih.a!I 
tat.t effect II)' re&IOII at' the mayor's fallure to approve or 
yef.o the 0I"dIna.0ee. UDder such c:lrcum.stll.tlcet, the time 
limits far a~ or ditappnM.I do DOt COlII!TlI!QC<! until an 

. ~ mayor II deslpated or elected or the mayor returns. 
<learIy 1:I.1:Ida' the dlal1er. the mayor baa a IlgnlflC&llt &.lid 
unique funetkJo iII the city's lawmaking JrOCeU. 'Ibe "alter­
Dative IOIII"CII! at dec:isIoo" which plaintiflll characterize as 
a Ilti1f.actory IUbstitute would effectively eliminate the 
mayor'. role in that JrOCeU. To 110 ratrict the mayor'. du­
ty &.lid dIacretIoo either to approve or veto l~tiOll would 
IIIlQIIIIIticGI be ~t with the terms at the charter 
&.lid with the IeP&l"ltioD at powers doctrine underlying its 
proviIIorlI. 

m 
Sedfa:I S.loo at the dty', dwter autborizes the mayor 

to dr.sigDate a membet- at the board at supervisonI to act as 
mayor ill Ilia or bet- abe.ence M already stated. wben the 
mayor vetoed the rent control ordinance on January ii,abe 
blew that &be would be away from the city from January 
2:J1hrough January 'D, Le., during the 10 daya allowed ber 
to let upoo the ordinance. Pursuant to the charter, she 
dr.sigDated various members at the board to act Ill! mayor 
duri.ag ber ab5eoce NODe at those acting mayora had I coo­
flict with respect to the ordinance. 

It baa beeIl suggested that where then III a legal means 
at temporarily replacin& an administrative atflCe!' who has 
a CXIUflict at interest, the ammon Ia w NIe at ueaai ty is 
inappLicable. (See Ca.mlaeW y_ PIC. MuLual L Ilia. Co •• 
....... Z2 CaUd 344., ~ (insurance coaunissiooer pennit­
ted to aet despite coofljet at interest becalllle DO oCher officer 
atatutcrily luthorized to make deci&iOll).l 

A Iimilar principle appean in opinions at the FPPC in­
t.erpretinC aectioo 87101. for example. in MaUer 01 HudaN, 
....... 4 FPPC Opinions 13. the participatioo of three of the 
five memben at Petaluma', Board of building RevIew was 
~ to achieve a quorum, but three board members 
bad a fmancial interest in an appeAl pending before the 
board. 'Ibe FPPC DOled that the board was the only body 
authorized to bear the appeal, &.lid tb:!t DO proYisioo in the 
city's ordi.oance:s pen:nltted either changing the quonun re­
quim:DetltI or temporarily appointing an alternate member 
to resolve coofliet 01 interest problems. UDder the cir­
CIIIIlSta.DceI. DO alte.rnative source 01 decisiOll existed. and 
partIdpation 01 at least ODe 01 the disquallied board members 
was ''\epIly required" within the IIIUl1ing 01 sectiOll8710L 

RelylntOll the foregoing luthority, plaintiffs argue that 
the mayor" participatioo in the decisiOll 011 the ordinance 
was POt legally required under the peculiar facts of this case 
becalllle wbeo abe received the ordinaoce, she knew that 
ot.ben would beactillg as mayor during the time she had to 
aet 011 the legisIa DOlI. 

'Ibe argumeot is unpenuasive. M did plaintiffs' first con­
tentioo. this argument igoores the requirement that accor· 
ding to FPPC regulation, any alternative source of decision 
mL15t be "eouI&teal wItIIl.M ~n ud term. oflhe law 
IlllhorWaglhe dKl.lloa." (Cal. Admin. Code, tit. 2, § 18701. 
IIUbd. (I).) The charter merely lIutholius the mayor to 
desip.ate an actillg mayor to serve in his or her absence. 
We find nothing in the charter which suggests that this pro­
visiaD WIIS inteDded to enable or require a mayor to dt!legate 
decisioo-ma.i:i power in the event of a cooflict of interest. 

Actording to the charter, the mayor is empowered to 
take actioo upoo an ordinance as sooo as it is transmitted 
by the clerk aC the board of supervisors. Under plaintiffs' 
thecry, boIrrever, a mayorwilh a cooflict aC interest ina par· 
ticu.Iar <lI"dinance could act or not aet upoo that ordinance 

depending upoo whether he or she ~ ppened 10 be planning 
a trip in the immediate future. Plaintiffs Cite no aulhonty 
wbkb supports the DOVel propositioo that the mayor:s power 
to act 00 I~lation is dependent on \.he tirnUlg of his or her 
travel piaDS. 

Finally. plaintiffs' argument ignores the fact that under 
the authority 01 the charter. the mayor himself or herseU 
seIecIa the board members who serv\! in his or her 'lead. We 
f.U to see bow permitting a pubUe official with a conIUct of 
Interest to deldgnate his or her own temporary replacement 
in the ded5100-mak.ing process would remedy the problems 
inherent In having that official participate in the decision 
himsel! or beneU. 

llIlIUlII, we conclude that the Political Reform Act did 
not problbit the mayor from vetoing this ordi!l.lloce. Judg­
ment III a!firmed. 

We Concur: 
WHITE, P.J. 
MERRILL. J. 

TRlALCOURT: 
Superior Court, City and County of 
SanFra~ 

TRIAL JUDGE: 
Stuart R. Polla.t 

COUNSEL FOR APPELLANTS: 
Robert De Vries 
Ivy Court Bullding-suite 3 
414 Gou.gb Street 

SCOTT,J. 

1. u ..... oI.boniIM lDdI<aled, aU 11&1ut.cry I'0Il_ are to !be 
~Code. 

1. In "" ~ opInlaa.!be P'PPC b&a...-ludod!hol ...,tOOl>­
InII decIoI.Ioaa....m DOl. afftet!be IIIta-.1& ol--. ollbree or 1_ 
~l'IIII11aI urdla III. _~fl"lllD lhelreflec:t 
..... ~ ~ ol!be public a--aII1.,Ibonl ...... COUll­

dI ~ wbo """" Ibreo or f_ ...,1&1 urdll may vole ""or p.r­
tlc!pl1e III !he OOIIIIIdentlon ol • reot ,,,,,,Il'0l on!Itw>ee. In con!rUt. 
!he P'PPC ~ hilt II ret.IClIlAbIy l..-bIe !hot • ...,1 con­
InII ardhwlce....m have • malAlri.tl fI.n.anclaI .feet, ~bIe 
fl"lllD III elfec:t 011 !he public 1-.IIy. 011 !be -...nbIp lIItert.t ol 
ponaat wbo "'"' fair or more reaIdeotlal urdla. (M.U8 III F..,. .... 
(1J'lI) • FPPC opaIcm a. _.) Tbe maya" appu;llltly _ DOl. 
d:IIo,pw 'II'It.b t.bIa cooc:luI.I<la. 

3. Tbe rule ol ~I)' aIIo _!.bal. JIOdae II DOl. dIIIquaUfied 
bea._ ol ponoaall.rller..t to !be malUr at lAue IlI10ere II Il1O otIIer 
PIll- or 00<II1. av.llable to bear IIId doddt !be tuo. (Q_ •. Cooy 
(lJIO) 17 C&I.3d 512 U7 ...... "1Idooo •• U'-!II& ... (ClCl.lrT1) 151!1 
F.Jd 10:11..) 

I. Tbe ~I _ ~ II DOl. abM>IuIe. u !be booard may __ 
rIdo ... by. ~ YOCo!. 1c:bariAw ol!be CIty IIId c-ty ol 
s.... Fruc:Ioco,II.3CS.) 



REAL PROPERTY 
Mayor's Veto 01 Rent Control Law 
Valid Despite Financial Interest 
Cite as 86 Daily Journal D.A.R. 1158 

AFFORDABLE HOUSING ALUANCE et al: 
PLa.latilfs-AppelLuu. 

Y. 
D1Al"NE FEINSTEIN. m., et. al., 

DelHduI.l.-Rft~u. 

No. AQ2:8378 
Super. Ct. No. 819346 

Ci ty and County 01 San F'rancisco 
California Court of Appeal 

First Appellate District 
Divisloo Three 

Filed March 31, 1986 
Pl.aintilfs, a ~t corp:ntion entitled the Affordable 

Hoosing A.Uial:ice and David Spero, a resident 0( the City and 
CDunty 01 San Francisco (the city) , broogbt an acti.oo against 
Dianne Feimtein in bel" capacity as the city's mayor (the 
mayor) and other deleDda.ots, seeking to bave set uide the 
mayer', veto ola real IXlIll:roI orcIin.a.nce enacted by the !Joa.rd 
01 supen1sors. SUmm.ary judgment was entered for defen· 
dants. The question in this case is whether the mayor violated 
the California Political Reform Act or 1974 (the Act) (Gov. 
Code, S 81000 et seq.) I wben &be vetoed the ordi.nanee even 
tbougb she bad a fllllUlcial interest in the decisioo within the 
meaning 01 the Act. We coodude that the mayor '5 participa· 
tion in the deciaioo 00 the ordinance was legally required; 
tberelore Do vioI.atioo 01 the Act occurred. 

I 
Oa J&I.lLI&I")' 17, 1984, the board 01 auperviaon paged or· 

dicaDc:e No. 10H3-S.I whlch amended the city', Ad· 
mlniIInti~ Code ~ relating to rent 1XlIll:roI. Includ· 
ed in the ordln.ance wu a limit. tioo 00 the amount of renl 
that rsldeat.i.a.ll.andlords could c.b.a.rge DeW tenanta moving 
into • vac:an1 unll 00 J&lIUaJ'y 18, the ordina.nc:e was sub­
mitted to the mayor ~ to the requirementa olsectioo 
1.3132 01 the city'. cbart.er. Oa January III, &be vt!l.oed the 
orcIin.a.nce. 

The mayor Will away from the city from January 23 
through J&lIUaJ'y rt, 111M, and knew that &be would be ab­
~ for that period when she vetoed the oniinance. She 
deslpated varioulmemben 01 the board 01 supervis.ors to 
act III mayor in her abIence; DaDe of the acti.Dg mayors bad 
a coofllct 01 interest wi!.h respect to the ordinance. 

The mayor hal an ownenbip in\.enlllt wortb more thaD. 
'1,000 in Bve or mare re&identia.lapartments Ioeated at 1075 
Sut1e'Street in the city. 00 JaIWal)' 26, pLaintiffs flied this 

. actioo to aet .mde the veto 00 the ground that because of that 
~, the mayor bad a fin.mcial interest in the enact· 
meat 01 the ordln.ance within the me.&1llDg ofsectioo 87100 
01 the Act and wu tberelore ~ted by sectioo 87101 from 
participating in the decisioo 00 ita enactment. 

The partieI filed IIlOI:D:lII for IIIIlll:!Iar)' ;Jdgment or 1IUtI!. 
IlW7 adjudicatioo 01 the is8uea. Alter • hearin&. summary JudImeot ... I!IItI!r«I in Iavor 01 deleadants, and this ap­
pal followed. 

D 
'Ibe Act ... eaacted by initiali". IIIIm~~';ioo 

and admI.nIsIratiaD are Ihe nsp:lIl!Iibilit 01 the Fair Palitic.al 
Prad;IceI ('nnm\ss\on (Fi'PC). (11I3UlO et seq,) The F'PPC 
la ~ to adopt rWeI and recuJatloos to CIJT)' out the 
purP*'I and prirviIIkD ollhe Act (I 83112), to laue advbory 
rWiDp abcu1 pasaibIe cmmcta ollntenst involvln& wte or locIl public otndals (113114), and to investigate possible 
violatiaal 01 the Act (I 83115). 

<lIapter 7 ollhe Act e.tabliabea Nlea relating to finan· 
cIal coo.flktI 01 \n1en!It 01 public olficia.la. (1 87100 et seq.; 
Ha,-s .... Wood um) 25 CaUd m. 778.) Sectio.o 87.IOO.p.ro­hI.blta any plblic olficialfrom knowingly partiCIpating m or 
inf1uend1li a gowrnmectal deciaioo in which be or &be bas 
a "financial interest." (Ray. \'. Wood, 'lIFa, 2S Cal.3dat 
p. 771.) M re\ev1Ll!t here, a public o(ficial bas a :UlII.DCial ~ 
I6eSt in a deciaioo within the meaning of section 87100 if 
it II reuooably fQrellee8ble that the dec:J.s.i00 will have a 
material f'inancia.l effect, distinguish.able (rom Us eilect on 
the pabIic generally, 00 ••• [, 1 ... [alny real property in 
wbicb the public (jfidaI bas a direct or indirect interest worth 
~ thaD. ODe thousand dolJ.a.rs ($1,000)." (i 87103, suM 
(b).J . . Plaintiffs cmtecd !bat u.e mayor bad a fina.ncialmterest 
in Ihe eo.actment 01 the reaL cootroI ordi.l:lance and that her 
veto 01 the crdinaDOe wu therefore Impropet. The mayor 
~}edgeI the ~ 01 her fJll8llCial \nten!st as that 

t.enn ill defined in the Act.' She argues that notwithstanding 
that interest, be!" participation in the consideration of the or· 
d.i.o.a.oce was legally required and J»"lPI'I" under sectioo 17101 
of the Act lind the common law rule of ~ity 

Aceording to the common law rule of necessity. "where 
an lIdmini:5trative body hIu a duty to act upon a matter which 
IS befon It and ill the only entity capable to act in the mat· 
ter the fact that the memben may have a per1IOIl8l interest 
in i.r.e I'l!5Uit of the actioo taken does not disqualify them to 
perlorm their duty.") (G<lasal"e1I v. City o. Dairy Valley 
(968) 26S CaI.App.2d 400, 404; see also Caminelli v. Pac. 
Mutual L. Ina. Co. (943) 22 Cal.2d 344, 3liS-366.) 

The Act includes a "st.tutor)' analogue" to the common 
law rule 01 necessity. (See Matta" 01 Hudsoil (978) • F'PPC 
Opinioos 13, 15,) Sectioo 87101 establishes a limi~, exce~ 
tioo to the rule thata public official shall not partiClpate. In 
II governmental decisioo in which he or she bas a flNlncl~1 
interest. In pertinent part, that III!dIDn provides that a public 
officialls not Prevented from "making or participating in 
the making of a governmental decilIloo to the extent his [o.r 
her 1 pa.rticipatioo is legally required for the actioo or decl' 
sioo to be made. The fact that an official's vote is Deeded to 
break a tie does not make his [or berl partidpa Uoo legally 
required for purposes of this sec tioo." 

The F'PPC bas adopted a regulatioo clarifying wbeu par. 
ticipatioo in an actioo or decilIioo is legally ~. "A \1IbIi<: d!':icial is not \eg.ally required to make or to participate 
in the making of a governmental decisioo within the mean­
ing 01 (lowrnment Code Sectioo 871011lD1eu !.here emu DO 
.ua-utln IWf'U 01 decliloa COIUIllteDI with the J>1Il"IIO&" 
and IermI 01 the .utute autllorUlDg the dedsloa:'j (Cal. Ad· 
min. Code, tit. 2, i 18701, subd. (a), emphasis added,) 

In this c.a.se, plaintiffs a.rgue that the mayor was not 
Jega.IIy required to participate in the decisioo 00 the rent c0n­
trol ordinance because there was an alternative source of 
decisioo UIldoer the ci ty' s cb.arter. A ccon.iing to section 2.302 
01 the cha.rter, "Each proposed ... ordinance ... adopted 
by the supervisors shall, within twenty·four hours of such ac· 
tion, be transmitted to the mayor by the clerk of the .board 
.... " [ , I The mayor shall ether approve each , .. ~ 
... by signing and returning same ... within the tim~ linnt, 
or be [or she 1 shall disapprove and veto any. , . ordinance, 
or veto or reduce any separate appropriation item therem 
and shaJl return each ... ordinance ... within the time limit. 
Hill r or her J failure to make such return shall constitute ap­
provaJandsucb ardi.nanceor resolutioo shall lake affect [sid 
withwt the mayor's signed approval.'" 

Pllintiffs reasoo that the mayor's participatioo in the dec:iIiOa 00 the ordinance WIIJI not legally required because 
it would ba ve laken effect automatically withwt her 

signature. Plaintiffs cite a FPPC regulation w/udJ prOVIdes 
In perti.oeDt part that a public official makes a governmen· 
tal deciaioo wben be or &be, acting within the authority of 
his or ber olfice, "[dJetennines 001. to act ... unless such det«mInatiaD Ia made because 01 hili or her fmanclal interest 
... :' (Cal. Admln. Code, tit. 2, S 18700, lubd. (b)(5).j Plain­
l.itf.a urge tbat aceordine to I.hts regulation, the fallure of ~ 
mayor to lake actioo 00 an ordinance because 01 a conflict 
01 intenst would not constitute a government.l decision 
within the !!leaning of the Act. 

The Oaw in ptaintiffs' argument 18 apparent. Not· 
wil.hstandini that regulatioo, the faUure 01 a mayor to IIgn 
or veto uoniinance constitutes approval of the ordinance, 
according to the pLain language of the city'. cb.arter. Under 
pLaintiffs' reasoohlg, aSan Francisco mayor would be com· 
pelled to approve every ordinance in which be or she had a 
fl!llllld.aJ inten!IIt within the me.aning or the Act. Surely pllin· 
tiffs ClI..IlIIDlllerioualy be arguing for U :at OOHided result. 

PIaiDtilfJ' argument aJso i.gnore:S the requirement that 
there must be an alternative source of decision "consistent 
wi!.h the pur'p(lIl<S and terms of the st.tute BUt.borU:i.ng the 
decisioo." (Cal. Admin. Code. tiU, § 1870I,lubd. (aJ.) The 
respective roles which the cha.rter assigns to the mayor and 
the board ofaupervisors in the city's legi5lative proce&S are 
anaJogOUll to the roles 01 the President and the United Sta tea 
CoogresI in the federal legislative !lcheme. (See U,8, Coo$t .• 
art. I, S 7.) The provi;s.ioos in the f e;:leral Cocstitutioo requir­
ing that aU Jegislatioo be presented to the executive before becolIl.iDi law and granting the executive a qualified power 
to nullify proposed \eg.islatioo by veto bave been c.baract.eriz. 
ed 1.11 "integral parts 01 the c:on.stitutionaJ des~ for the 
s.epantion or powers." (lo.I. Y, Cbacla (982) 462 U,S. 919, 
946-iI7 J "It is beyOild doubt tha t la\/l1llll.k.ing was a power 
to be shared by both HOUSt'lI Ii.110 the President." (ld., at p. 
fH1,) 
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April 21, 1986 

Mary Lou Lucas, Mayor 
City of Walnut Creek 
P.O. Box 8039 
Walnut Creek, Ca 94596 

Re: Mt. Diablo Redevelopment Agency - Resignation 

Dear Mayor Lucas, 

The primary business item before the Mt. Diablo 
Redevelopment Agency continues to be the Town Centre 
project. As you know, my interests in nearby 
properties continue to preclude my participation in the 
discussion. Accordingly, I feel the agency would 
benefit by replacing me with a member better able to 
contribute. Therefore, this lette~ shall serve as my 
resignation from the agency. 

Sincerely yours, 

MDH/nem 



California 
Fair Political 
Practices Commission 

David Benjamin 
city Attorney 
City of Walnut Creek 
P.O. Box 8039 
Walnut Creek, CA 94596 

Dear Mr. Benjamin: 

June 3, 1986 

Re: Your Request for Advice on 
Behalf of Merle Hall 
Our File No. A-86-l48 

Your letter seeks advice on behalf of Walnut Creek city 
Councilmember Merle Hall. Your letter states the facts 
succinctly and these facts and your question are quoted below. 

FACTS 

Pursuant to Health & Safety Code §33200, the 
Walnut Creek City Council has declared itself to be 
the Redevelopment Agency of the city of Walnut Creek. 
The governing body of the Redevelopment Agency, 
therefore, consists of the five Council Members 
sitting at any particular time. 

The Redevelopment Agency has one active project 
in the predevelopment stage: The Town Centre 
project. The details of this project, including its 
site and presently approved scope of development, have 
been set forth in prior correspondence with your 
agency. (See council Member Hall's request for advice 
dated November 28, 1983 (your advice No. A-83-266)). 
The procedural posture of the Town Centre project is 
as follows: In 1974, the city Council adopted a 
Redevelopment Plan for the Mt. Diablo Redevelopment 
Project Area, an area which includes the site of the 
Town Centre project. On February 28, 1984, the City 
Council, with Council Member Hall abstaining, rezoned 
certain property in the project area to permit the 
scope of development planned for the Town Centre 
project. On October 16, 1984, the Redevelopment 
Agency, with Mr. Hall again abstaining, approved a 

428 J Street, Suite 800 • P.O. Box 807 e Sacrarnento CA 9SH04-0807 • (916) 32 
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Disposition and Development Agreement ("DDA") for the 
Town Centre project. This document, entered into by 
the Redeveloper and the Redevelopment Agency, sets 
forth the terms and conditions for the development of 
Town Centre, including its scope of development and 
its schedule for completion. On November 5, 1985, the 
citizens of Walnut Creek approved Measure H, the 
"Traffic Control Initiative." On its face, this 
measure has the apparent effect of prohibiting 
construction of Town Centre. After the passage of 
Measure H, the Redeveloper asked the City Council to 
place a measure on the November 1986 ballot that would 
exempt redevelopment projects from the prohibitions of 
Measure H. The City Council declined to promote 
passage of an initiative measure that would exempt 
Town Centre from the terms of Measure Hi that 
initiative is being circulated in an attempt to 
qualify for the November 1986 ballot or a subsequent 
special election. The Redeveloper has also requested 
certain amendments to the DDA which would, among other 
things, change the identity of the Redeveloper and 
amend the scope of development and schedule of 
performance called for by the present DDA. Any such 
amendments will require the approval of the 
Redevelopment Agency and, possibly, the city council. 

Against this background, Council Member Hall has 
decided to resign his seat on the Redevelopment 
Agency, and he has done so (see Council Member Hall's 
letter of Resignation, dated April 21, 1986). This 
resignation was tendered pursuant to a recent 
amendment to Health & Safety Code §33200, which 
provides in relevant part as follows: 

If a member of a legislative body of a 
City ... does not wish to serve on the 
[redevelopment] agency, the member may so 
notify the legislative body of the city ... , 
and the legislative body of the city ... shall 
appoint a replacement who is an elector of 
the city ... to serve out the term of the 
replaced member. 

The city Council is now considering a replacement to 
serve out the remainder of Council Member Hall's term. 
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Council Member Hall's financial interests have 
been set forth in detail in his requests for advice 
dated November 28, 1983 (your advice No. A-83-266), 
June II, 1985 (your advice No. A-83-266), February 19, 
1986 (your advice No. A-86-061), and Council Member 
Hall's follow-up letter dated April 18, 1986. Council 
Member Hall has informed me that there have been no 
changes in the relevant financial interests since the 
date of his last letter of April 18, 1986. 

QUESTION 

The question presented by this request is whether 
the Political Reform Act allows Council Member Hall to 
participate, as a member of the City Council, in the 
selection of a new member to serve on the 
Redevelopment Agency. Because §33200 provides that 
the appointment shall be made by the legislative body, 
of which Council Member Hall remains a member, I have 
advised Council Member Hall that he may participate in 
the selection of his replacement unless other laws 
prohibit his participation. I have concluded that the 
only applicable law that might prohibit his 
participation is the Political Reform Act of 1974, and 
specifically the conflict of interest provisions which 
gave rise to his resignation from the Agency .... 

ANALYSIS 

Initially, it is important to note two things: (1) Prior 
to writing this letter, I have received and reviewed the letter 
from Walnut Creek Councilmembers Munn and Skoogi and (2) there 
is insufficient information available through their letter and 
yours to determine if, in fact, Councilmember Hall would be 
required to disqualify himself as to the upcoming decisions 
before the Redevelopment Agency regarding the Town Centre 
project if he had remained a member of that agency. Obviously, 
if disqualification would not be required as to these specific 
decisions, the question posed by your letter is moot. 

However, in order dispose of your question, I shall assume, 
for the purposes of this discussion only, that Councilmember 
Hall would be required to disqualify himself as to at least one 
of the Town Centre decisions currently pending before the 
Redevelopment Agency. 



David Benjamin 
June 3, 1986 
Page 4 

The legal arguments raised in the Munn/Skoog letter 
regarding the application of Health & Safety Code section 33200 
are not a subject on which this agency may advise. Our 
analysis and advice is limited to the provisions of the 
Political Reform Act of 1974 (the "Act").Y The Act 
specifically requires disqualification when an official has a 
financial interest in a governmental decision. Sections 87100 
and 87103. Disqualification is personal as to the official and 
does not prohibit the agency from acting without the official's 
input and participation. This scheme obviously envisions that 
the disqualified official may be supplanted in the 
decision-making process where delegation or transfer of the 
decision is appropriate. See Advice Letter to Dianne Feinstein 
(A-84-014), copy enc10sed.--See also, Section 87100. This is 
the case so long as the disqualified official does not make, 
participate in making, or use his/her official position to 
influence the making of the decision by the person to whom the 
decision is delegated. Thus, where a board is made up of 
principals with alternates, a principal may disqualify and the 
alternate may participate so long as the principal does not in 
any way attempt to influence the alternate on that decision. 

So long as a disqualified public official does not seek in 
any way to influence the decision of a stand-in as to the 
specific decision as to which disqualification is required, no 
impropriety exists in turning that decision over to another 
person to make. 

Councilmember Hall is not alleged to have a financial 
interest in the appointment of a replacement on the 
Redevelopment Agency Board. Rather, it is contended that he 
has a disqualifying financial interest in the decisions to be 
made by the Redevelopment Agency Board, which his replacement 
would participate in making. Absent a specific agreement 
between Mr. Hall and the appointee that the latter will vote in 
a particular manner on a particular decision, it is not 
reasonably foreseeable that the appointment of any given person 
will affect Councilmember Hall's financial interests. 

Such an agreement, so that in essence the appointee would 
function as Merle Hall's agent, if tied to the appointment of 

Y Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. 
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his replacement would seem to be most improper and would appear 
to be violative of the replacement's own duty "to exercise the 
powers conferred on him with disinterested skill, zeal and 
diligence and primarily for the benefit of the public." Noble 
v. city of Palo Alto (1928) 89 Cal.App. 47, 51. 

In the instant case, we have no statement on the record by 
any potential appointee. No potential appointee is currently 
faced with the duty of exercising his or her public powers with 
"disinterested skill, zeal and diligence." Again, we believe 
that conditioning or otherwise tying the appointment to a 
promise of specific future action would appear to violate the 
above standard. However, if, in fact, such was to occur, then 
disqualification as to the appointment decision would be 
required of Mr. Hall, assuming that the Redevelopment Agency 
decision in question would also, in fact, have dictated his 
disqualification. 

There are two situations in which disqualification might be 
required, based upon the previously expressed intentions of 
elected officials who already hold a public office. In our 
Advice Letter to Commissioner Montgomery, No. A-85-222, copy 
enclosed, we advised that under certain circumstances, where 
voting intentions were stated in advance by councilmembers, 
disqualification might be required. In a recent appellate 
court case involving San Francisco Mayor Dianne Feinstein, the 
court, in dicta, stated that the Mayor might have had a 
conflict in appointing a member of the Board of Supervisors as 
acting Mayor, during her absence, to sign or veto an ordinance 
adopted by the Board of Supervisors.~ There, the Board of 
Supervisors had already voted upon the ordinance in question. 
Presumably, the Court was considering the fact that, in picking 
a supervisor to act in her stead, the Mayor would be doing so 
with the foreknowledge of how any particular supervisor 
selected would likely act on the ordinance in question. 

Councilmember Hall has stated that he intends to 
participate in the appointment process only as a member of the 
City Council and only as to the Council's final action on the 
appointment. Councilmembers Munn and Skoog have alleged 
otherwise. We are unable to resolve these factual differences 

~ Affordable Housing Alliance v. Dianne Feinstein (1986) 
86 Daily Journal D.A.R. 1158 (copy enclosed) . 
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and will assume that Mr. Hall will abide by his stated role. 
Under such facts, he is not required to disqualify himself from 
voting on the selection of his replacement on the Redevelopment 
Agency Board. 

Should you have any questions regarding this letter, I may 
be reached at (916) 322-5901. 

REL:plh 
Enclosures 

Sincerely, , 

~ ~
' I 

~. -./. 
I . /. >-1 .-f-- ,/~ /'. . ... ~ <--:f:J~ 1--

_ '~i ./ 

Robert E. Leidigh 
Counsel 
Legal Division 
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Robert E. Leidigh 
Counsel, Legal Di sion 

Political Practices commission 
P. O. Box 807 
Sacramento, Cali 95804-0807 

Re: Request for Advice on Behalf of Merle Hall 

Dear Mr. Leidigh: 

2, 1986 

I have been authorized by Merle Hall l Council tvlember of the 
of Walnut Creek, to submit on his behalf this request for 

formal written pursuant to Government Code §83l14 (b) . 
Council Member Hall's mailing address is 1111 Civic Drive, Walnut 
Creek, California 94596. This request seeks guidance on Council 
Member Hall's obligations under the conflict of interest sions 
of the political Reform Act of 1974. The facts material to the 
consideration of the question ented below are as follows: 

I. statement of Facts. 

Pursuant to & Safe Code §33200, the Walnut Creek City 
Council has declared itself to be the Redevelopment Agency of the 
City of Walnut Creek. The governing body of the Redevelopment 
Agency, therefore, consists of the five Council Members sitting at 
any particular 

The Redevelopment Agency has one active project in the 
development s The Town Centre project. The details of this 
project, inc Iud its site and presently approved scope of develop-
Inent, have been set forth in correspondence with your agency. 
(See Council Member Hall's t for advice dated November 28 1 

1983 (your advice No. A-83-266». The procedural posture the 
Town Centre project is as follows: In 1974, the City Council 
adopted a Redevelopment Plan for the Mt. Redevelopment 
project Area, an area which includes the site the Town Centre 

ject. On 28, 1984, the City council, with Council 
Member Hall abstaining, the project area 
to permit the scope of deve the Town Centre 
project. On October 16. 1984, the Agency; th Mr. 
Hall again abstaining, approved a Disposi and Development 

t (JIDDA") for the Town Centre project. This document, 
entered and the Redeve t I sets 

the terms the of Town Centre, 
ng s and schedule for ion. 

On November 5, 1985, the citizens of Walnut Creek approved Measure 

P.O. Box 8039, 1666 North Main Street, Walnut Creek, California 94596 (415) 943-5800 



Mr. Robert E. Leid 
Hay 2, 1986 
page Two 

H, the "Traffic Control Initiative." On its face, this measure has 
the apparent effect of prohibit construction of Town Centre. 
After the sage of Measure H, the Redeveloper asked the City 
Council to ace a measure on the November 1986 ballot that would 
exempt redevelopment projects from the prohibitions of IvJ.easure H. 
The City Council declined, with Council Member Hall abstaining. The 
Redeveloper has now dec to promote passage of an itiative 
measure that would exempt Town Centre from the tenns of Measure Hi 
that initiative is being circulated in an attempt to qualify for the 
November 1986 ballot or a subsequent special election. The 
Redeveloper has also requested certain amendments to the DDA which 
would, among other things, change the identity of the Redeveloper 
and amend the scope of development and schedule of performance 
called for by the present DDA. Any such amendments will require the 
approval of the Redevelopment Agency and, possibly, the City 
Council. 

Against this background, Council Member Hall has decided to 
res his seat on the Redevelopment Agency, and he has done so (see 
council Member Hall's letter of resignation, dated April 21, 1986). 
This resignation was tendered pursuant to a recent amendment to 
Health & Safety Code §33200 , which provides in relevant as 
follo"/s: 

If a member of a legislative body of a 
city •.. does not wish to serve on the 
[redevelopment] agency, the member may so 
notify the legislative body of the 
city ... , and the legislative body of the 
city •.. shall appoint a replacement who is 
an elector of the city .•. to serve out the 
term of the replaced member. 

The city Council is now considering a replacement to serve out the 
remainder Council Member Hall's term. 

The question presented by this request is whether the Political 
Reform Act allows Council Member Hall to parti , as a member of 
the City council, in the selection of a new member to serve on the 

Because §33200 that the 
shall be made by the 1e9is body, of which 1 Member Hall 

a member, I have sed Council Hall that he 
in the select his unless other laws 

s participat I have concluded that the only appli-
cable law that prohibit his participation is the Political 
Reform Act of 1974, and the confl of 

gave 
conversat 

of nterest 

the 

not bar 
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Hall's participation in the vote to 
of the sensi nature of this 
Council Member Hall to seek formal 
Polit.ical Commission. 

II. Council Member II's Financial 

appoint s successor. Because 
ue, however, I have advised 

written advice from the Fair 

ts. 

Council Member Hall's financial interests have been set forth 
in in his requests for advice dated November 28, 1983 (your 
advice No. A-83-266), June II, 1985 (your advice No. A-83-266), 
February 19, 1986 (your advice No. A-86-061), and Council Member 
Hall's followup letter dated April 18, 1986. Council Member Hall 
has informed me that there have been no changes in the relevant 
financial interests since the date of his last letter of April 18, 
1986. 

III. 

May Council Member Hall participate, as a member of the City 
Counc ,in the Council's vote to appoint a successor to his seat on 
the Redevelopment Agency of the Ci of Walnut Creek? 

Thank you for your advice on this matter. If you have any 
questions, please 1 to call me or to call Council Member 
Hall directly. His phone number is (415) 933-4000. 

DB:ct 
cc: t-1ayor and city councilmembers 

ci ty IvIanager 

DAVID BENJAMIN 
City Attorney 


